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L ong-established Congtitutional law entitles each individual to human rights
and the equal protection of the law. Ratified on July 9, 1868, the Fourteenth
Amendment states: “. . . nor shall any state deprive any person of life, lib-
erty, or property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.” Currently, however, the
law protects an individual only after “viability”: the point at which that indi-
vidual, as afetus, could survive outside the womb. In the 1973 Roe v. Wade
decision, the Supreme Court declared: " Texas urges that, apart from the
Fourteenth Amendment, life begins at conception and is present throughout
pregnancy, and that, therefore, the State has a compelling interest in protect-
ing that life from and after conception. We need not resolve the difficult
question of when life begins. When those trained in the respective disci-
plines of medicine, philosophy, and theology are unable to arrive at any
consensus, the judiciary, at this point in the development of man’s knowl-
edge, is not in a position to speculate as to the answer.”*

When Does Life Begin?

Since 1973, much effort has been expended to determine when life begins
and personhood is gained. But a person’s opinion about when life begins
can vary based on his cultura heritage, religious background, and scientific
understanding (see Table 1).2 Religious definitions of when life begins vary
from conception to specific gestational milestones to birth, but usually de-
pend on when the soul or spirit enters the new being.® Philosophical and
socio-cultural views of when life begins vary considerably.

Scientific views of life's beginnings also spread across the spectrum of
time from conception to after birth.> Except for the ones that designate con-
ception as the beginning of life, these designations involve “ phenotypes’—
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characterigtics that arise from the expression of the organism’s DNA, and
from the interaction of its DNA with its environment.®

A magjor difficulty in determining when life beginsis the problem of what
lifeisin the first place. It may be easy to identify life when we see it, but
establishing asimple, concise definition is not easy.” While somein the U.S.
Congress and in South Dakota claim that life begins at conception, thisis
not clear. At conception, a sperm’s single-stranded DNA and an ovum’s
single-stranded DNA unite within a single cell, creating a new and unique
human.t But whether this congtitutes life is questionable, since life may be
defined as, for example, “the condition that distinguishes organisms from
inorganic objects and dead organisms, being manifested by growth through
metabolism, reproduction, and the power of adaptation to environment
through changes originating internally” °*—and whether these conditions ex-
ist at conception is debatable, since 1) it will be many months before the
new human is able to adapt to the environment outside the womb, and 2) it
will be years before the new human can reproduce.

Asfor thereligious definition of life, it’sdifficult to prove: How, after all,
does one measure whether the soul has united with the body? Amidst the
many definitions of life, the assignment of one point at which a developing
but unborn human becomes alive or gains life—and thus deserves legal pro-
tections—is difficult at best.

Human at Conception

But in the context of legal rights and protections for the unborn, the ques-
tion of when life begins may be irrelevant: While the two issues are usually
discussed interchangeably, the point when life begins and the event whereby
personhood is obtained are not necessarily the same. Consider that the law
recognizesthat adead body cannot be desecrated (thisisathird-degreefelony
in Utah'?). Furthermore, the legal tradition of using wills and trusts that are
established prior to death, or probate court afterwards, to provide due pro-
cessin the disposal of adecedent’s property also recognizes that rights exist
after death. Thus some rights to liberty and property remain, and due pro-
cessis provided, even if aperson does not have life. Further, as noted in the
Roe v. Wade decision, the unborn have been recognized in some situations
to have rights and to be entitled to protections of the law (although the Court
claimed that “the unborn have never been recognized in the law as persons
in the whole sense” '—which is reminiscent of the assertion that aslaveisto
be counted as only three-fifths of a person).

Because the Fourteenth Amendment addresses personhood and does not
address whether or not a person has life, the most pertinent issue for the
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entitlement to rights and protections under the law is whether the unborn
offspring of human parents is a person or not. If it is determined that
personhood is gained prior to “viability,” the Court has declared that the
right to life would be effective and Roe v. Wade would be reversed: “The
appellee and certain amici argue that the fetus is a ‘person’ within the lan-
guage and meaning of the Fourteenth Amendment. In support of this, they
outline at length and in detail the well-known facts of fetal development. If
this suggestion of personhood is established, the appellant’s case, of course,
collapses, for the fetus' right to life would then be guaranteed specifically
by the Amendment.”*2 (Note that the Court did not require life to have be-
gun for the collapse of Roe's case, only the establishment of personhood).

In the past, membership in the human race was determined by the pres-
ence of characteristics, such as brain size and ability to use complex lan-
guage, ©® that take years after birth to become fully manifest. But owing to
advances in human understanding, beginning with the description of the
DNA molecule ** and continuing with the many recent (largely post-Roe)
developments in molecular genetics, it is now possible not only to clearly
define the one event at which a new person comes into existence and gains
personhood, but also to quantify this event scientifically: The event at which
a new, unique person is formed and personhood is gained is the event
wherein a genetically unique, one-celled human is formed. This event oc-
cursno earlier than when a human sper m penetrates the zona pellucida of
a human ovum during the fertilization process, creating a one-celled hu-
man who possesses a full complement of human DNA, and occurs no later
than when that first cell begins the process of mitosis to divide into two
cells.

Through all of human history it was always the human DNA that en-
dowed those who possessed it with their membership in the human spe-
cies.> Human DNA isthe component of each human that makes him or her
a person, regardless of the many and varied definitions of when life begins.

A Human Being Is a Person

The connection of human DNA to personhood is based partly on standard
terminology and biological knowledge that have existed for centuries. The
novelty of the concepts expounded herein involves the connection of the
recent molecular understanding of DNA to the assignment of beings to the
species Homo sapiens.

That is, a person is a human being,* a human being is a member of the
speciesHomo sapiens,'” and membership in that speciesistraditionally based
on human phenotypes that do not fully manifest until adulthood.®® These
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definitions connect personhood to membership in the species Homo sapiens.
Black’s Law Dictionary upholds this conclusion and acknowledges that
personhood can be gained prior to birth (please note that Black’'s has no
entry for “human being” or “Homo sapiens”):
Person: 1. A human being. — Also termed natural person.

Person not deceased: A person who is either living or not yet born.*®
homo: 1. A male human, 2. A member of humankind; a human being of either sex.?

Note that “homo” isthe Latin term for “man” and is the source for the scien-
tific name for the human genus, “Homo.” The Oxford English Dictionary also
supports the conclusion that a person # is a member of the human race. %
While the first edition of Black's was published in 1891, 19th-century
definitions published in Webster’s Unabridged Dictionary in 1864—four
years prior to the ratification of the Fourteenth Amendment—support the
idea that a person is a member of the human race.?® Thus standard ter-
minology, utilized widely in this society for a long period of time, estab-
lishes the connection of personhood, humanness, and membership in the
species Homo sapiens. This was known in 1973 at the time of the Roe v.
Wade decision.

Personhood |s Determined by Human DNA

How do we determine which organisms meet the criteriafor membership
in the species Homo sapiens? Traditionally, we have looked at phenotypic
qualities—usually either physical characteristics # or the biological ability
to produce offspring within the species, while not being able to do so with
members of other species.®® The most unique physical characteristic of hu-
mans is the size of the brain and the abilities this produces (e.g., use of
complex language), characteristics that are not manifest until after birth.2

Since a phenotype is the consequence of DNA expression, the traditional
methods of species assignment are an estimation of the underlying genetics.
Different DNA sequences will produce different phenotypes, including the
distinctions in anatomical and physiological characteristics that tradition-
ally have been used to distinguish between species, because the DNA code
is a universal code for all forms of life?” It simply takes years of human
DNA expression for the traditional species-defining phenotypes to be fully
expressed.

Thus, physical human features such as the size of the brain and the ability
to successfully interbreed with other humans are phenotypes arising from
human DNA. Developing or possessing such human phenotypes is the con-
sequence of expressing the information contained within human DNA. These
phenotypes do not occur from the DNA sequence of another species.
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When |s Personhood Acquired?

It became possible only relatively recently to differentiate between species at
the molecular level based on differencesin DNA sequence. Using “ molecu-
lar phylogenetics,” with assumptions about the rate of random mutation and
the accumulation of new mutations over time, evolutionary distance between
species can be computed.? Through these calculations, historical divergence
of species can be deduced, and the species to which an individual organism
belongs can be determined.?

Given DNA'scentral rolein coding for the characteristics of acell, for groups
of cells that form tissues, and for groups of tissues that form organs, DNA se-
guence differences are the most basic source of distinction between spe-
cies.® Thus, if it possesses human DNA, even a single cell can be a unique
human.3

While the adult human is constructed of countless numbers of cells, in all
humans this adult structure results from one initial cell that divides into
multiple daughter cells which themselves divide into more cells** Most of
these daughter cells specialize to perform tissue- and organ-specific func-
tions. But, with few exceptions (and ignoring small errors of duplication),
each of the adult body’ s non-reproductive cells contain essentially the same
DNA that existed in the initial single cell.* Thus, personhood is acquired in
the event in which a single-celled being with human DNA isformed. In the
usual case (i.e., sexua reproduction), this event is conception; in the case of
a human clone, the event would be the creation of the clone.

Further Considerations

One of the primary arguments favoring abortion has been that the fetusis
simply tissue in the mother. The DNA of the “tissue” in question, though,
arose not solely from the body of the mother but through sexual reproduc-
tion. DNA is heritable information, which each new person receives from
his or her two human parents. That is, the “tissue” is not tissue of the mother,
despite the fact that it is, in the typical case, contained for the initial nine
months of its existence within the mother’s body. It is, as evidenced by its
DNA, a human being distinct from its mother and father.

Another argument in the abortion debate is that personhood cannot exist
at conception because a potential for “twinning” exists during the first few
weeks following fertilization and, thus, it is not clear what form the zygote
will take or how many persons may actually exist. “Twinning” is the pro-
cess in which the pluripotent cells of a developing zygote physically sepa
rate into two (i.e., twins) or more (i.e., triplets, quadruplets, etc.) groups of
cells that subsequently develop independently. However, twinning is not

SummER 2007/77



Benaamin D. HorNE

the creation of anew individual in the way that conception unites two single
strands of human DNA to create a new organism. Twinning is the natural
cloning process (or asexual reproduction) in which one or more pluripotent
cells are naturally separated from a developing but conserved human indi-
vidual, forming a duplicate who subsequently develops independent of the
original .* When twinning occurs, two or more new and unique persons ex-
ist independent of their parents.

Conclusions

The knowledge that establishes personhood based on a human being's
membership in the species Homo sapiens has existed for a considerable pe-
riod of time. The determination of membership in that species has, however,
until the recent post-Roe v. Wade era, been based on phenotypic characteris-
tics, such as brain size, that become manifest only after birth. With the mod-
ern understanding of the molecular structure of DNA and the molecular ba-
sis of inheritance, membership in Homo sapiens can be quantified at con-
ception, and personhood can be shown to be acquired at one and only one
event. In the usual case, conception is the event in which a human being
obtains his or her DNA sequence and acquires personhood.

This knowledge ends the need for reliance on theology or speculation as
to when life begins: A unique being possessing the DNA to make him or her
a member of the species Homo sapiens is a person—and is thus entitled to
the equal protection of the laws and to the rights of due process under the
law. A one-celled human being is as human, and as much of a person, asthe
most educated, most renowned, and most powerful Supreme Court justice.
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